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I. Introduction

As is often stressed, Council Regulation (EU) 2017/1939 
of 12 October 2017 implementing enhanced cooperation 
on the establishment of the European Public Prosecutor’s 
Office (EPPO)1 established a new player in European crimi-
nal policy that revolutionised the European criminal justice 
scene in several respects.2 It was the first time that a ver-
tical cooperation model was adopted in the form of this 
supranational body,3 as opposed to the classic horizontal 
cooperation that had taken place until then, through agen-
cies like Eurojust.4 It was rightly put that a “new sheriff in 
the city”5 was operating – with an impact not only at the 
European but also at the national level, as the EPPO must 
prosecute and bring cases before the national courts of the 
EU Member States. More than 20 years after the Corpus 
Iuris project,6 the EPPO, at long last, became a reality, hav-
ing assumed operations more than three years ago.

Indeed, since the establishment of the EPPO, one of the most 
hotly debated issues has been the limitation of this body’s 
competence.7 Since the EPPO was designed to prosecute 
offences against the financial interests of the European Un-
ion, some authors have pointed out that the EU had created 
a body to protect solely “its” economic interests, which was 
“reductionist” at the time.8 Some argue that this limited EPPO 
competence somehow “weakened” the body to a certain ex-
tent and caused disappointment over the missed opportunity 
to cover other crimes with a clear cross-border component.9 
I also believe that a stronger, more complete competence for 
the EPPO would strengthen its position in the EU, especially 
in the fight against crime. Against this background, this ar-
ticle examines the possibility of extending the EPPO’s com-
petence to other crimes, in particular environmental crimes, 
which may call for its extension, due to the recurring cross-
border nature of these crimes.10

First, background information is given on how the current 
EPPO’s competences have been organised thus far. Sec-
ondly, the possible extension of the EPPO’s competence 
and, if viable, the requirements for doing so will be analysed 
in order to set out a future proposal for the extension of 
such competence to environmental offences. However, 
I would like to start by saying the following: this does not 
seem to be an idea at present11 if there are any plans to 
modify the EPPO’s competence at the European level, which 
also seems highly doubtful, at least to date.

II. Current Competence of the EPPO

The former Spanish European Prosecutor, Maria Concep-
ción Sabadell Carnicero, described the EPPO’s (material) 
competence as “remarkably complex, mainly due to its 
regulation based on EU legislation to be transposed by the 
Member States and on EU concepts.”12 Cross-reference to 
other EU legislation to be implemented in the EU Member 
States is already laid down in Art. 4 of the EPPO Regula-
tion, which describes EPPO’s basic objective and tasks and 
which reads as follows:

The EPPO shall be responsible for investigating, prosecuting 
and bringing to judgment the perpetrators of, and accomplic-
es to, criminal offences affecting the financial interests of the 
Union which are provided for in Directive (EU) 2017/1371 and 
determined by this Regulation.

Another premise of the EPPO Regulation is that “bringing 
to justice” must be done before the appropriate national 
courts of the Member States, because – against contrary 
suggestions made in literature13 – the Union legislature 
neither established a specific European jurisdiction nor at-
tributed a respective power to the Court of Justice of the 
European Union (CJEU) in this regard.
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The organisation of EPPO’s competences is closely related 
to Art. 325 TFEU, the Treaties’ core provision on combat-
ting fraud and other illegal activities affecting the financial 
interests of the Union. A direct effect of Art. 325 TFEU was 
expressly recognized by the CJEU at the time14 as part of 
EU primary law, which leaves room for further enactment 
of substantive and procedural EU legislation as part of sec-
ondary EU law.15 Inasmuch the birth of the EPPO can be 
attributed to the “procedural dimension”16 of Art. 325 TFEU, 
this provision is also the legal basis for the “substantive” 
criminal law precept referred to in Art. 4 EPPO Regulation17. 
The latter was sharpened by Directive (EU) 2017/1371 – the 
PIF Directive.18 The fact that both rules of EU secondary leg-
islation for the fulfilment of the objective set out in primary 
EU law were contemplated, namely the PIF Directive and the 
EPPO Regulation, gives rise to such a double – substantive 
and procedural – dimension of the regulation in this sense 
within the context of EPPO.

Art. 325 TFEU implies a shared competence between the 
EU and the Member States. This was corroborated by the 
CJEU in the famous “Greek Maize” judgment clarifying 
that the Member States must adopt the same measures 
to protect the EU’s financial interests as those taken to 
protect national financial interests.19 It was actually this 
inactivity – showing less efforts in the protection of the 
EU’s financial interests than in protecting national finan-
cial interests – that justified the creation of the EPPO at 
the time.20 As a result, the Union legislature decided21 to 
attribute to the EPPO a single competence to be shared 
with the Member States, i.e. Member States would also 
be responsible for investigating and prosecuting the rel-
evant economic crimes against the EU budget in coordina-
tion with EPPO (model of complementarity).22 On the one 
hand, this feature should be kept in mind when we discuss 
a possible further extension of the EPPO’s competence. 
On the other hand, this scenario is another reason for the 
complexity of the material competence attributed to the 
EPPO, since the Office’s competence is certainly preferen-
tial but does not exclude the competence of correspond-
ing national authorities.23

More specifically, the EPPO Regulation governs the EPPO’s 
competence in Section 1 of Chapter IV, including Arts. 22 
and 23. Three classic allocation criteria are used: material 
(Art. 22), territorial, and personal (both in Art. 23) compe-
tence. Art. 22(1) concretely provides for the above-men-
tioned reference to the PIF Directive, i.e. the EPPO Regu-
lation does not include an independent and fully-fledged 
substantive criminal legislation.24 Another important issue 
in this regard is that the reference to the PIF Directive must 
be understood with reference to the transposing national 

laws. This results in an additional layer of complexity when 
determining material competence, because the Directive’s 
implementation, which differs from Member State to Mem-
ber State, must be taken into account.25

Other important characteristics of the regulation on the 
EPPO’s material competence are the following:
	� An initial and “dynamic” reference26 to the general 

offences set out in the PIF Directive, namely (a) sub-
sidy or aid fraud; b) tax offences; c) money launder-
ing; d) active and passive bribery; embezzlement and 
smuggling);27

	� A specific reference with specific requirements in the 
case of VAT fraud (Art. 22(1) in connection with Art. 3 
(2)(d) PIF Directive, requiring the involvement of two 
or more Member States28 and a minimum damage of 
€10 million);
	� A particular attribution to competences concerning “of-

fences regarding participation in a criminal organisa-
tion” (Art. 22(2) with reference to Framework Decision 
2008/841/JHA” of 24 October 2008 on the fight against 
organised crime29);
	� A particular attribution to “inextricably linked” offences 

(Art. 22(3), which is difficult to interpret30 and thus to de-
termine the degree of connection required for such an-
cillary competence despite the recital’s effort to provide 
some clarification in this regard31);
	� A negative competence for criminal offences in respect 

of national direct taxes (Art. 22(4), inasmuch the com-
petence here is generally attributed to national authori-
ties32).

As regards the EPPO’s territorial and personal competence 
in Art. 23, the EPPO Regulation is easier to handle, since no 
references to other legislation are made. The Regulation 
prioritises the territorial criterion over that of personality.33 
This is in line with the principle of territoriality that governs 
the application of criminal law in the nation state. Thus, 
the competence of the EPPO is generally determined for 
all offences referred to in Art. 22 if “committed in whole 
or in part within the territory of one or several Member 
States.” This norm requires the simultaneous jurisdiction 
of the respective Member State, since its courts will be 
responsible for the actual trial.34 Regarding the personality 
criterion, competence to the EPPO is attributed to those 
offences listed in Art. 22 of the EPPO Regulation when 
“committed by a national of a Member State, provided that 
the respective Member State has jurisdiction for such of-
fences when committed outside its territory”. This general 
framework is supplemented by a specific provision for EU 
staff and employees (that includes the same procedural 
requirements).
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III. Possible Extension of the EPPO’s Competence to 
Environmental Crime

1. Legal basis for extension

The extension of EPPO’s competences is already envisaged 
in Art. 86(4) sentence 1 TFEU:

The European Council may, at the same time or subsequently, 
adopt a decision amending paragraph 1 in order to extend the 
powers of the European Public Prosecutor’s Office to include 
serious crime having a cross-border dimension and amending 
accordingly paragraph 2 as regards the perpetrators of, and 
accomplices in, serious crimes affecting more than one Mem-
ber State.

Thus, primary Union law sets out two basic conditions for 
the extension of EPPO’s “mandate”,35 i.e. (1) the concept 
of authorship (the same as for the current competence in 
relation to offences affecting the financial interests of the 
Union) and (2) the cross-border character of the crime.36 In 
addition, Art. 86(4) sentence 2 TFEU determines the corre-
sponding legislative procedure for the extended mandate:

The European Council shall act unanimously after obtaining 
the consent of the European Parliament and after consulting 
the Commission;

This second sentence of Art. 86(4) raises some questions: 
What is meant by unanimity? In other words: Does “unanim-
ity” only refer to the Member States participating in the en-
hanced cooperation of the EPPO or also to the non-partici-
pants in the EPPO scheme?37

2. General approaches and concrete proposals

The essential question remains, however, as to which new 
offences the EPPO should investigate and prosecute. As a 
starting point, the question arises as to whether an exten-
sion should only cover those cross-border offences that are 
defined as “the so-called euro-crimes” 38 in Art. 83(1) TFEU, 
e.g. trafficking in human beings. A second approach could 
be to take recourse to the broader list of offences defined 
in instruments of mutual recognition of judicial decisions 
in criminal matters exempting the examination of double 
criminality, such as Art. 2(2) of the Council Framework De-
cision on the European Arrest Warrant (EAW).39 Yet a third 
approach would be to include other criminal offences with 
a typical cross-border dimension beyond said norms, such 
as offences relating to market abuse and/or infringements 
of competition law.40

So far, the European Commission has launched one con-
crete initiative for the specific area of terrorism (in 2018),41 
following announcements by former Commission President 
Jean-Claude Juncker to strengthen the “Security Union”. 
However, this initiative has not been followed up on yet.42

At the moment, other fields, in particular the violation of 
restrictive measures imposed by the EU, are being more 
widely supported. In fact, this idea had already been put for-
ward by a group of Member States precisely in the context 
of the negotiations taking place in this area on the basis of 
the proposal presented at the time by the European Com-
mission for the violation of Union restrictive measures,43 
which became Directive (EU) 2024/1226 of the European 
Parliament and of the Council of 24 April 2024.44 Indeed, 
the current political context, such as the Russian war of ag-
gression against Ukraine, plays a large and decisive role to-
day, as can be seen in the European institutions themselves 
in the light of the debates taking place within them.45 The 
same favourable opinion on the extension of the EPPO’s 
competence to the violations of EU restrictive measures is 
not only held by (some) Member States46, but also by the 
EPPO itself.47

3. Discussion on extension of competence to 
environmental crime (pros and cons)

In the midst of these debates, the area of environmental 
crime has also gained attention. In particular, Francesco De 
Angelis considered environmental crime a suitable field for 
extending the EPPO’s competence :48

EU environmental law represents a relevant corpus of de-
tailed norms and constitutes an extraordinary laboratory of 
European integration.

The peculiarity of “environmental criminal law” is that it 
covers many different forms and means of environmental 
harm, including pollution (air, sea, water, etc.) as well as 
climate change.49 Infringements of environmental laws are 
regulated in both administrative and criminal law, entailing 
a risk of overlapping or differing classifications in the differ-
ent EU Member States.50 An important game changer could 
be the recently enacted Directive (EU) 2024/1203 on the 
protection of the environment through criminal law.51 Not-
withstanding this development, we can observe parallels 
between environmental crimes and PIF crimes:52

	� Both are often serious crimes with a cross-border dimen-
sion;
	� Similar to PIF offences, environmental offences also do 

not seem to be a priority for the national authorities of 
the Member States;53

	� Both areas of crime are “victimless”, and the environ-
ment, like the EU budget, can be considered a “European 
good”;54

	� Like the protection of the EU’s financial interests, envi-
ronmental protection represents “one of the Communi-
ty’s essential objectives”.55
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With regard to the last point, I wish to reiterate that it was 
precisely a landmark judgment that gave rise to the birth of 
European criminal law in the former first pillar related to en-
vironmental matters: the ECJ’s judgment of 13 September 
2005, European Commission v. Council of European Union56 
established the obligation for the EU Member States to en-
act criminal sanctions for violations against environmental 
protection, despite the lack of EU competence to do so in 
the first pillar.

In contrast, an important counter-argument with regard to 
the extension of the EPPO’s jurisdiction to environmental 
crime is that a sound definition of environmental crime 
is still lacking. In the absence of a common European 
definition,57 its definition at the national level by the Mem-
ber States is not helpful, as the regulations in this respect 
are also diverse.58

4. Perspectives

Coming back to the general approaches described above, 
environmental crimes are certainly not covered by Art. 83 
TFEU, but they are enumerated in the list of 32 crimes for 
which double criminality checks are exempted with regard 
to the mutual recognition of judicial decisions in criminal 
matters. Moreover, the importance of the environment 
within the Union derives from the regulation of the Treaties 
themselves, namely the express mention of environmental 
protection in Art. 3(3) TEU.59 The need for specific criminal 
law protection in environmental matters and part of the 
European agenda is its inclusion in the Commission Com-
munication of 20 September 2011 “Towards an EU Criminal 
Policy: Ensuring the effective implementation of EU policies 
through criminal law”.60

Lastly, the European institutions themselves have also 
been sensitive to promoting the extension of the EPPO’s 
competence to environmental crime. In a resolution of 
20 May 2021 on the liability of companies for environmen-
tal change, the European Parliament “calls on the Commis-
sion to explore the possibility of extending the mandate of 
the European Public Prosecutor’s office (EPPO), once it is 
fully established and fully functional, to cover environmen-
tal offences.”61 Moreover, in the light of the negotiations 
on the Environmental Crime Directive, the EP’s Committee 
on Legal Affairs proposed including a recital on the pos-
sible extension of the EPPO’s competence to environmen-
tal offences of a cross-border dimension.62 Nonetheless, 
these parliamentary initiatives have not yet fallen on fertile 
ground, so it appears that there is currently no political will 
at the Union level for extending EPPO’s competences to the 
field of environmental crime..

In sum, considering the importance of environmental pro-
tection within the EU, together with the seriousness and 
cross-border nature of many of environmental offences, 
the inclusion in the core competence of the EPPO can be 
justified.63

V. Concluding Remarks

The current EPPO’s competence is limited to criminal of-
fences affecting the EU’ financial interests. This reflects a 
reductionist, probably “selfish”, view on the part of the Un-
ion. And this is why the possibility of extending the compe-
tence of the EPPO to other areas of criminal law was pro-
posed even before the body became operational in 2021. 
The greatest support was obtained for the crime of terror-
ism at that time, in particular given that EU Member States 
wished to show strong political commitment following vari-
ous terrorist attacks in Europe.64

Even though there are many reasonable arguments that 
a future extension of the EPPO’s competence to offences 
other than those relating to the protection of the Union’s 
financial interests must take place, it is currently rather un-
likely that this extension will cover environmental offences, 
at least not in the near future. As mentioned above, other 
areas have so far attracted closer attention of the Europe-
an Union for a possible extension of EPPO’s competence. 
Thus, the most imminent case seems to be the field of vio-
lation of restrictive measures imposed by the EU – an area 
currently more widely supported in the Union’s policy, given 
that this idea has already been put forward by a group of EU 
Member States. Thus, the belief is justified that the EPPO’s 
competence will be extended to this sphere and not to that 
of environmental crime. On verra!
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